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Understanding the 2010 
Constitutional framework 
for electoral integrity 

limited political and other freedoms. 

enhanced ethnic and other divisions 

2 

national, regional and international 

2 

towards a coalition government 

deep-seated grievances which had 

registration process.

roll.4

of  electronic means of  voter 
registration, and the compilation of  a 
single national register for all voters 

4 
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as a direct response to deep historical 

contains several provisions aimed 

provided that all sovereign power 

are empowered to exercise their 

representatives. 

expression of  the will of  the electors.  

as a voter at elections or referenda if  

for the registration of  voters and 

vote or stand for election.

the following principles: i) freedom 
of  citizens to exercise their political 
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free from violence, intimidation, 

non-discrimination and protection 

development. 

 or a 

8

8 

 iii) the delimitation 
 iv) 

which parties nominate candidates 
 v) the settlement 

 

vi) the registration of  candidates for 
 viii) 

 

 

 

 

 

 

the right of  all persons to administrative action 

reasons for the action.
 

 

 



Change Without Progress: Dispute Resolution and Electoral Reforms in Post-2010 Kenya       5    

Vol. 13, Nos 1 & 2,  June 2019

 x) the 

for candidates and parties contesting 
20 and xi) the monitoring 

of  compliance with the legislation 

parties.

national legislation.22 

presidential elections. 

presidential election: i) all persons 

24 and 

 

20 

 

22 

 

24 

receives: i)more than half  of  all the 
votes cast in the election  and ii) at 

cast in each of  more than half  of  the 

28 and deliver a written 

to challenge the election of  the 

after the date of  the declaration of  

 

 

 

28 
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and more entrenched historical 

The 2013 Presidential 
Election and its Resolution 
by the Supreme Court

 

http://www.
 

   Edited. pdf  

in light of  legal standards for presidential elections 

 

and the Elections (Registration of  

 

 

 

 

 



Change Without Progress: Dispute Resolution and Electoral Reforms in Post-2010 Kenya       7    

Vol. 13, Nos 1 & 2,  June 2019

which were consolidated as Raila 
Odinga & 5 Others v Independent 
Electoral and Boundaries Commission and 
3 Others.

 .

consider the threshold for the 
assessment of  a presidential election, 
and indeed this matter was canvassed 

so devoid of  merits, and so distorted, 

 

 

 

 

pointed towards a lower threshold 

disjunctive 

with the principles laid down in the 

relating to an election which affected 
40

that: 

…the qualitative test is the major 
determinant of  a free and fair election. 

 

40 
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of  an election is therefore 
affected when the violation of  

of  an election is affected when 

42

The 2017 Presidential 
Elections and their 
Resolution by the Supreme 
Court

The August 2017 Presidential 
Election

The Legal Framework Relating to 
the August 2017 Election

42 

amendments that were made to the 

44

voter registration, electronic 

 

 

transparent.

 

44 
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48 ii) 

 and iii) 

48 

 

 

 

that might emerge from the elections 

The August 2017 Presidential 
Election Dispute and its 
resolution by the Supreme Court

to demonstrate progress, however 
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alleged that the elections fell short of  

st

had, in fact, had a material impact on 

important to emphasize that an 
election was a process rather than an 

The aftermath of  the Supreme 
Court’s September decision

had rendered the opinion as wakora 



Change Without Progress: Dispute Resolution and Electoral Reforms in Post-2010 Kenya       11    

Vol. 13, Nos 1 & 2,  June 2019

Intimidation of the Judiciary

 

Electoral Legal Reform

opposition. 

was the passage and gazettement of  

 with the most critical 
of  these amendments relating to 
the legal standards for invalidating a 
presidential election.

 

 

of  the amendment was that the test 

elections.  
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an election where it is determined 

in accordance with the principles 

in other written law and 
non-compliance substantially affected 

the most potent tool in the hands of  

himself  from the legal amendments. 

claimed from the non-assent of  the 

notwithstanding his non-assent to 
them.

The November 2017 amendment 

for invalidating presidential 

 

political rhetoric directed against the 

The October 2017 
Presidential Election Dispute 
and its Resolution by the 
Supreme Court
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legal effect of  the amendment to the 

force after the repeat elections had 

which concerned the threshold for 

 

Given the critical 
place of  the amendment, the law was 

 

expedited hearing and determination 

in advance of  the second challenge 

to the repeat presidential election 
was heard, the hearing of  the 

th

the repeat presidential election were 

amendment.

on 20th

it had reached that decision after “... 
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General observations on 
trends in Kenyan Electoral 
Legal Reform

The role of  dominant political 
actors (and communities) in 
achieving electoral equity 

of  political stances on the part of  

more willing to test the limits of  the 

respite,

political actors and those ethnic 

have to contend with in the coming 

order demonstrates , part of  this clash 
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The place of  the Kenyan 
Supreme Court (and the 
Judiciary generally) as a 
mediator in high-stakes 
political disputes 
Related to the role of  dominant 

in overseeing electoral management 

 

doctrine.

case, in terms of  the relevant facts 

the greatest importance for the 
following reasons: … since the 

role of  implementation of  the 
principles and terms of  the 

rests with the Executive Branch, 

and hence the electoral process 

afoot, in the provision of  national 
leadership, is all-important to the 

integrity of  a 
Presidential election, and, therefore, 

to anchor its processes on the 
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of  the expression of  the popular 
will
…

regard: 

focal point of  political leadership, 
and therefore, a critical 

. 

system, are constituted strictly on the 
basis of  majoritarian expression

themselves renew from time to 

… As a basic principle, it should not 
be for the Court to determine who comes 

safeguard the 
electoral process 

compliance with the law regarding 
elections.

mandate as compared to its own non-

 

 

All its 
powers including that of  invalidating a 
presidential election is not, self- given 
nor forcefully taken, but is donated by 
the people of  Kenya. 
exercise that delegated power and 
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the invitation to do so however 

point (the role of  dominant political 
actors): 

election. We have shown that 

if  a petitioner can prove that the 

compliance with the principles 

 

electoral law. The Legislature in its 
wisdom chose the words in Section 83 of  
the Elections Act and in keeping to our 
oath, we cannot, to placate any side of  
the political divide, alter, amend, read 
into or in any way affect the meaning 
to be attributed to that Section.

the same time, following the intense 

the most prominent of  these signs 

presidential election (with less far 

those petitions. 
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important in terms of  advancing the 

st 

was, was an important signal to the 

invalidating the election, therefore, 

th 

respond to political and economic 

was little appetite for another election. 

million.

dampened foreign direct investment. 

another election, on the one hand, 

this point, for shelving the tools 
at its disposal, and allowing the 

repeat presidential election neither 
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two occasions presidential petitions 
were dismissed on technicalities 

 

in this regard.

emergence of  independent 

Instrumentalisation of the law 
and courts as part of broader 
socio-political struggles 

 

(last 
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towards realizing the promise of  that 

the following were determined: the 

 that presidential 

 

  that 

 
that an election is a process, rather 

 

 

 

 

 

 that 

in respect to electoral matters, the 
sheer scale of  litigation presents 

80

82

 

 

 

80 (last 

 (last 

82 last 

 last 
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84

lists.

important fora for contestation 

papers  as well as that over the 

the fresh presidential election.88

84 last 

 last 

 

 

citing, among others, the strict electoral timelines 

88 

Conclusions and 
Recommendations

contenders for an elective political 

developed for the management of  

petitions, for instance, reveals that 
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the determination of  whether 

relevant parties in the electoral 

remains the challenge of  how to craft 

of  political power within the diverse 

or framed) remains at the root of  

 

term, it is critical that, going forward, 
an agenda for electoral legal and 

progressive rather than regressive 
(in terms of  implementing and 
enhancing the recommendations 


